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P R 0 C E E D I N G S

4 seated.

(9:07 a.m.)

JUDGE BARNETT: Good morning. Pleasebe

Mr. Scibilia, I think we were about ready

6 to cross-examineMr. Parness;is that correct?
MR. SCIBILIA: We are. Thank you, Your

8 Honor.

JUDGE BARNETT: And, Mr. Parness,you

10 remain under oath.
11 Whereupon--

12 ADAM PARNESS,

13 a witness, called for examination, having previously
14 been duly sworn, was examinedand testified further
15 as follows

CROSS-EXAMINATION

17 BY MR. SCIBILIA:

20

Q. Good morning, Mr. Parness.

A. Good morning, sir.
Q. Now, you graduatedcollege in 2000,

21 right?
22 A. That is correct.
23 Q. Okay. And you joined RealNetworks in
24 August of 2006, right?
25 A. That is correct.
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Q. Okay. And the PhonorecordsI proceeding

2 commencedin January2006, right?
A. That is correct.
Q. Okay.

JUDGE BURNETT: I'm sorry. Is your mic

6 turned on?

8 out.
THE WITNESS: I was trying to figure that

JUDGE STRICKLER: Is there a button there
10 for you to push.

JUDGE BURNETT: There'sno button. That

12 one should be live all the time.

13 THE WITNESS: I don't see a -- I don't a

14 button anywhere.

15 JUDGE BARNETT: No, there is no button.

16 there, so

17

18

THE WITNESS: Okay.

JUDGE BARNETT: If anyone didn.'t hear,

19 the first question.was -- I lost my volume too.

20 The first questionwas you joined RealNetworks in
21 2006; is that right? And the answerwas yes.
22 That's not a direct quote but close enough.

23 (Discussionoff the record.)
24 BY bIR. SCIBILIA:

25 Q. So you'e very familiar with your written
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1 direct testimony in this proceeding,correct?

A. I am familiar with my written direct
3 testimony.

Q. You read it again recently?
A. I did.

6 Q. Okay. And you state in paragraph5 of

7 your written direct testimony that "music

8 publishers, composers,and songwriterswere

9 xepresentedin PhonorecordsI by the National Music

10 PublishersAssociation, Nashville Songwriters

11 Association International, and SongwritexsGuild of

12 America, collectively the Copyright Ownexs; record

13 labels were representedby the Recording Industry
14 Associationof America, Inc., the RIAA; and music

15 serviceswere representedby the Digital Music

16 Association, DiMA, and its member companiesat the

17 time, AOL, Apple, MusicNet, Napster, RealNetworks

18 and Yahoo, collectively the music service
19 participants. I was actively involved on behalf of

20 RealNetworks."

21 Do you see that?
22 A. I do, yes.
23 Q. Okay. And you don't stateanywhere in
24 that paragraphor anywhereelse in your written
25 direct testimony that you were directly involved in
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1 negotiatingthe PhonorecordsI settlement,do you?

2 A. What do you mean by negotiating it?
3 Q. Directly negotiatingwith the Copyright

4 Owners as defined in paragraph5 of your statement.

5 A. I did not negotiatedirectly with the

6 Copyright Owners.

7 Q. Okay. Did you negotiatedirectly with

8 anybody else?
9 A. I worked with the other member companies

10 in DiMA.

Q. Okay. So -- okay. So -- and you don'

12 state anywhere in your written direct testimony that
13 you were directly involved in negotiatingthe

14 PhonorecordsII settlement,correct?
15 A. Not in my statement,but I did meet with

16 the Copyright Owners during PhonorecordsII.
17 Q. Okay. When did you meet with the

18 Copyright Owners during PhonorecordsII?
19 A. During the months-longsettlement
20 discussionsto negotiatethe rates and terms for
21 PhonorecordsII.
22 Q. Okay. What particularmonth did you meet

23 with the Copyright Owners, month or months?

A. I don't remember -- well, actually, let
25 me think about that. That settlementwas in -- I
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1 don't rememberthe exact months offhand, but that
2 settlementtook about four to five months in earnest

3 to negotiate. It was -- the whole thing was a bit
4 -- over a longer bit, period of time, but I met with

5 the Copyright Owners multiple times, both in person

6 and over the phone during that period during

7 PhonorecordsII.
8 Q. Okay. And that would have been in 2012?

9 A. That would have been in 2012, yeah.

10 Q. Okay. And who did you meet with at the

11 Copyright Owners in 2012?

12 A. Specifically with membersof the NMPA

13 including David Israelite.
14 Q. And who else -- was anybody else from the

15 Copyright Owners at that meeting or those meetings?

16 A. I remembertheir general counsel being

17 present.
18 Q. And what was the name of the general
19 counsel?

20 A. That was Jay Rosenthalat the time, I

21 believe.
22 Q. Okay. And how many meetingsdid you have

23 in-personmeetings, where you attendedwith Jay

24 Rosenthal,with the -- with the Copyright Owners?

25 A. There is at least one in meeting
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1 in-personmeeting that actually took place at NMPA

2 that I recall.
3 Q. Okay. Do you recall any other meetings,

4 in-personmeetings, that you attendedwith the

5 Copyright Owners in 2012 to discussthe Phonorecords

6 II settlement?
7 A. There'sonly one that I can recall that
8 was in person. But there'sone that I specifically
9 recall, yes.

10

12

Q. Okay. Do you recall
JUDGE BARNETT: Mr. Marks?

MR. MARKS: I'm sorry to interrupt, but

13 if we could ask the witness to speaka little closer
14 to the microphone, those in the back are having a

15 little trouble hearing. Sorry to interrupt.
16

17

JUDGE BARNETT: Thank you.

JUDGE PEDER: Can you just tap it to see

18 if it's working?

THE WITNESS: I have the same problem.

20 BY MR. SCIBILIA:

21 Q. So you recall only one in-personmeeting

22 in 2012 that you were at where you negotiated
23 directly with the Copyright Owners, correct?

25

A. That is correct.
Q. Okay. Do you recall any telephonic
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1 conversationsthat you bad where you directly
2 negotiatedwith the Copyright Owners?

3 A. I rememberone or two specific meetings

4 where I negotiatedwith tbe Copyright Owners.

Q. Telephonicmeetings, you mean?

A. Telephonic, yes.

Q. Okay. And when did those take place?

A. Roughly around that same time period

9 after tbe in-personmeeting.

10 Q. Okay. And who was on those telephonic
11 conversations'?

12 A. From what I could recall, I remember

13 there were various -- a couple membersof the DiMA

14 member companies, largely led by our outside counsel

15 that we bad engaged. Certainly David. I don'

16 rememberall the other specific entities.
Q. Who were the

18 JUDGE BARNETT: And when you say

19 "certainly David," are you referring to

20 Mr. Israelite.
21 THE WITNESS: I apologize, yes,

22 David Israelite.
23 JUDGE BARNETT: Thank you.

24 BY MR. SCIBILIA:

25 Q. And what DiMA members companieswere on
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1 that call?
2 A. Rhapsody-- Rhapsodyat the time. Let me

3 think who else would have been involved. There

4 might have been a representativeof Amazon. Mostly

5 outside counsel.

6 Q. Okay. And that was you said one call or

7 two calls?
A. One or two.

9 Q. Okay. And it was the same attendeeson

10 both calls?
A. I can't remember -- recall

12 Q. Okay. And who was your outside counsel

13 that was on those calls?
14 A. That was Bobby Rosenbloum.

15

16

Q. Okay. And he representedDiMA?

A. DiMA and the member companies.

Q. Okay. And at the -- the in-person
18 meeting that you described,who else was there
19 besidesmembersof the Copyright Owners?

20 A. There were members of DiMA.

21 Q. Okay. And who -- which membersof DiMA

22 were there?
23 A. I rememberLee Knife, the then. executive

24 director, specifically being there.
25 Q. Okay. And do you know where that meeting

Heritage Reporting Corporation
(202) 628-4888



330

1 took place?
2 A. There was one meeting, I recall, at the

3 NMPA offices.
4 Q. In Washington, D.C.?

5 A. In Washington, D.C.

6 Q. Okay. And do you know how long that
7 meeting took place?

8 A. I don't recall how long it took place.

10

Q. Now--

A. It wasn't a particularly long meeting.

Q. Now, you state that the settlementof

12 PhonorecordsI took place in late 2008 following the

13 trial of PhonorecordsI but before tbe CRB had

14 issued its decision, correct'? That's at paragraph7

15 of your testimony.

A. I see that.
Q. Okay. And you'e not an attorney, right?
A. I am not.

19 Q. Okay. And. isn't it true that
20 Michael King -- was Michael King -- King

21 RealNetworks'anagingattorney?
22 A. He was at the time, yes.
23 Q. And is it true that Michael King was the

24 individual wbo directly negotiatedthe 2008

25 PhonorecordsI settlementwith the Copyright Owners
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1 on behalf of RealNetworks?

2 A. He was the RealNetworks'mployeewho had

3 direct contactwith the Copyright Owners.

Q. Okay. And RealNetworkswas also
5 representedin thosenegotiationsby DiMA's

6 JonathanPotter and Lee Knife, right?
7 A. That is correct.

Q. Okay. Now, I'd like to refer you to
9 DiMA.'s written direct statementin PhonorecordsI.

10 It's Exhibit 3363. It should be in your binder.
11 A. 3363, you said?

12

13

14

Q. 3363.

A. Okay.

JUDGE STRICKLER: Would this be coming up

15 on the screenas well?

16 MR. SCIBILIA: We can -- we can put it up

17 on the screen. Thank you. And it would be at
18 you'e going to see a service list at the back. Do

19 you have it?
20 BY MR. SCIBILIA:

21 Q. And I want to direct did your attention
22 to the service list
23

24

JUDGE STRICKLER: That's 3363?

MR. SCIBILIA: Oh, 3363. I'm sorry, Your

25 Honors. And I hope the numbers are right today.
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THE WITNESS: 3363, right?
2 BY MR. SCIBILIA:

3 Q. Yes. Do you have that?
A. Yeah, I do. Yes.

5 Q. Okay. And I want to direct your

6 attention, Mr. Parness,to the certificate of

7 service at the back.

A. Yes.

10

Q. Okay. And do you see that?
A. I do.

11 Q. And do you see there -- in the right-hand
12 column., do you see David Israelite and Jacqueline
13 Charlesworthon behalf of the NMPA?

14 A. Yes, I do.

15 Q. Okay. And do you see, on the first
16 column, JonathanPotter for DiMA?

17 A. On the bottom left, yes.
18 Q. Correct. And for RealNetworks, you see

19 David Stewart and Michael King, right?
20

21

22 right?

A. That is correct.
Q. Okay. You don't see your name there,

23 A. I do not.
Q. Okay. Now, you testified that

25 RealNetworks initially proposeda rate of 4 percent
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1 of applicablereceipts for limited downloads in

2 PhonorecordsI, right?
A. Yes.

Q. You testified to that yesterday,right?
A. Um-hum.

6 Q. Okay. And that was a mechanical-only

7 rate, right?
8 A. That is correct.
9 Q. Okay. It wasn't an all-in rate that

10 includes performance,right?

12

A. It wasn'.
Q. Okay.

A. And it's spec&,fz,cally phono downloads,

14 yes'.
Right. And DiMA didn't submit a rate for

16 interactivestreamingbecauseit was taking the

17 position that, at that time, that interactive
18 streamingdid not implicate a mechanicalrate,
19 right'?

20

21

A. That is correct.
Q. Okay. And did RealNetworks later amend

22 its rate proposal in PhonorecordsI?

23 A. Yes.

24 Q. Do you know what the amendedrate that
25 RealNetworksand DiMA proposedin the PhonorecordsI
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1 proceedingwas'?

A. I don't recall the specificsoffhand. It
3 was higher than the initial proposal.
4 Q. Okay. It was higher. Do you know

5 whether it was a mechanical-onlyrate?
A. I don't recall.
Q. Okay. Do you know who Dan Sheeranis?
A. I do, yes.

9 Q. Okay. Who is Dan Sheeran?

10 A. He was in a businessstrategyrole at
11 RealNetworksat the time.

12 Q. Okay. And do you know whether or not he

13 submitteda -- submitted testimony in the

14 PhonorecordsI case?

15 A. I believe that he did.
16 Q. Okay. Are you familiar with that
17 testimony? Have you seen it?
18 A. I read it at the time. I have not read

19 it since that time.

20 Q. Okay. I'd like to -- to point your

21 attention to Exhibit Amazon 322.

22

23

A. 322, you said?

Q. Yes.

24 A. Um-hum.

25 MR. MARKS: Objection.
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JUDGE BARNZTT: Mr. Marks?

MR. MARKS: Yes, so this -- this exhibit
3 wasn't on the list of exhibits that was disclosedto

4 us that it would be offered into evidenceon cross.
5 They don't have to discloseexhibits that they'e
6 using for impeachment,but it's not obvious to me

7 how he can be impeachedby a statementof somebody

8 else. This isn't his statement.
MR. SCIBILIA: I can -- I can return to

10 it later if that's -- I'l lay a foundation for it,
11 but

12

13

JUDGE BARNETT: Thank you. Sustained.

JUDGE STRICKLER: When you say you'e
14 going to lay a foundation, did you -- are you going

15 to seek to have it admittedor are you just using it
16 for impeachmentor for some other purposeon cross?

17 MR. SCIBIL1A: I will -- I will probably

18 be using it for impeachment,and if not, I'l try to
19 lay a foundation for it.
20 BY MR. SCIBILIA:

21 Q. So are you aware of whether DiMA's

22 revised rate proposalwas a mechanical-onlyrate or

23 included a carveout for performance?

A. Which -- you'e -- you were talking about

25 their revisedproposalduring the proceeding?
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Q. The revisedproposal.
A. I don't recall that offhand.

3 Q. Did you have any accessduring the

4 PhonorecordsI proceedingto restrictedmaterial
5 that didn't come from RealNetworks?

6 A. Not that it didn't come from

7 RealNetworks,no.

8 Q. Okay. You only had accessto
9 RealNetworks'nformation,correct?

10 A. That is correct.
11 Q. I want to refer to your testimony from

12 yesterday. And I want to refer you to a question
13 and an answer. Mr. Marks askedyou whetheryou were

14 involved in tbe PhonorecordsI proceeding. Do you

15 recall that?

17

MR. MARKS: Could we get a page cite?
MR. SCIBILIA: Sure. I don't know if I

18 have the page in the rough. It's a rough. All I

19 have is the rough. So I -- we don't have a page

20 cite for it yet.
21 JUDGE BARNETT: Can you count in or

22 estimatebow far into the transcript it is?
23 MR. SCIBILIA: Could somebodygive me the

24 transcript, and I'l estimate?

25 JUDGE BARNETT: First and last words on
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1 the page? Anything just to identify the page.

MR. SCIBILIA: I don't have the page in

3 front of me. That's why I'm--
JUDGE BARMETT: Oh. Oh, I see.

MR. SCIBILIA: I just cut and paste, used

6 it in my outline. I'm sorry, Your Honors. It's a

7 pretty short testimony, but I -- I'l -- I'l get
8 it.

The question,was: Were you involved in
10 the PhonorecordsI proceeding?

JUDGE BARMETT: Can you look for that
12 question?
13 MR. MARKS: I don't object to him just
14 asking that question. I'm not sure why he needs the
15 transcript.
16 MR. SCIBILIA: Well --- well, I

17 there'san answer that I want to get a clarification
18 on. So I -- I really need to have it.
19 MR. HARRIS: I believe it's rough page

20 288, starting at line 14.

21

22 at line 14.

JUDGE BARNETT: Rough page 288, starting

23

24

25 it?

MR. SCIBILIA: Thank you, Your Honor.

JUDGE STRICKLER: Mr. Marks, do you have
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NR. MARKS: I do, thank you.

NS. SCIBILIA: Thank you.

3 BY MR. SCIBILIA:

4 Q. And you answered: Yes, I was. Do you

5 recall that?
6 A. I do, yes.
7 Q. Okay. And then Nr. Marks askedyou: And

8 in what capacity? And you said: I worked

9 internally with my fellow colleaguesat
10 RealNetworks. You know, in working with DiNA as

11 well, discussingthe PhonorecordsI proceeding,
12 particularly in the settlementphase, assessing
13 various offers and counteroffersaround the
14 settlementand analyzing them to discusswhat rates
15 and terms we would put forward and the viability of

16 rates and terms that we received. I was also part
17 of the DiMA member working group working with other
18 DiNA memberswhere we would receiveupdatesfrom

19 DiMA and from our counsel, we were jointly
20 representedin that matter, on the statusof the

21 PhonorecordsI proceedingand direct involvement as

22 well in the settlementthat ultimately resolvedthat
23 proceeding.
24 Do you recall that?
25 A. I do recall that.

HeritageReporting Corporation
(202) 628-4888



339

Q. Okay. Now, what did you mean by "I

2 worked internally"?

3 A. Meaning I worked with my colleaguesat
4 RealNetworks,particularly during the settlement

5 discussions.
Q. Okay. Arid the

A. Michael King being one of them.

Q. I'm sorry?

9 A. Michael King being the primary.

10 Q. Okay. Thank you. And the testimony is a

11 bit unclear so I'd like to get clarification. Were

12 you testifying here that you had direct involvement

13 in the PhonorecordsI settlement?
14 A. Yes.

15 Q. Okay. And what was that direct
16 involvement?

17 A. Working with the -- as you stated,
18 internal colleaguesat RealNetworks,particularly
19 Michael King, on. the crafting of the rates and

20 terms, analyzing those rates and terms to assessour

21 opinion on the viability and sustainabilityof

22 potential outcome of a settlement,and working with

23 other DiMA members and with DiMA during the

24 settlementdiscussions.
25 Q. Right. But it wasn't directly
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1 negotiatingwith the Copyright Owners, right?
A. It was not.

3 Q. Now, I want to refer you to another

4 question. And this is a questionthat beganwith

5 Judge Strickler's questioningabout a quid pro quo.

MR. HARRIS: 294, line 12.

MR. SCIBILIA: And this startsat 294,

8 line 12.

9 BY MR. SCIBILIA:

10 Q. Now, Judge Strickler askedyou: And

11 becausewas there a quid pro quo, was the rate
12 reducedby the Copyright Owners in negotiation
13 becausethey were able to get a mechanicalrate,
14 right rate, did they say in words or substanceif we

15 get mechanicalrate, we will agree to a lower

16 mechanicalrateP

And you answered: Part of what informed

18 that was the fact that we got an all-in rate, that
19 included -- it was an all-in rate that encompassed

20 mechanicalplus performance. It was a headline rate
21 of 10 and a half percentof revenue, but we were

22 able to deduct out performancecosts from that, so

23 that was the reasonfrom the Services'ointof view

24 about why we were willing to agree to a mechanical

25 rate in interactive stream, becauseit specifically
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1 encompassedan all-in rate where you get a credit
2 for the public performanceroyalties that you paid.

Do you recall that?
A. I do, yes.

Q. Okay. And Judge Strickler followed up

6 and askedyou: Did the Copyright Owners say we will
7 accedeto this all-in rate where you carve out the

8 public performancerate becauseyou are giving us

9 your -- you'e concedinga mechanicalrate does

10 apply to interactivestreaming?

Do you recall that question?

12 A. I do recall the question.
JUDGE BARNETT: Nr. Marks?

NR. MARKS: I just wanted to ask if I

15 could provide the witness with a copy of the
16 testimony.

NR. SCIBILIA: That's perfect. That'

18 great. Thank you.

19

20

JUDGE BARNETT: Certainly. Thank you.

MR. NARKS: He's being asked to remember

21 long answers.

22 MR. SCIBILIA: Yeah. No, I appreciate
23 that. Thank you.

NR. MARKS: For the record, I'm handing

25 him a copy of what I believe is the final
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1 transcript, and it's in -- the -- the questionbe

2 read startson page 300.

MR. SCIBILIA: Thank you.

JUDGE BARNETT: Thank you.

MR. SCIBILIA: I appreciateit.
THE WITNESS: Do you mind if I rereadthe

7 questionwith the transcript in front of me?

8 BY MR. SCIBILIA:

10

Q. Sure, yes.
A. Thank you. Okay. Thank you.

Q. Okay. And then -- and then Judge

12 Strickler askedyou: Did the Copyright Owners say

13 we will accedeto this all-in. rate where you carve

14 out the public performancerate becauseyou are

15 giving us your -- you'e concedinga mechanicalrate
16 does apply to interactive streaming?

17 Do you see that?
18 A. I'm sorry, can you pleaserepeat that?
19 Q. Sure. Judge Strickler askedyou: Did

20 tbe Copyright Owners say we will accedeto this
21 all-in rate where you carve out the public
22 performancerate becauseyou are giving us -- you'e
23 concedinga mechanicalrate does apply to
24 interactive streaming?

25 A. Which page is that on?
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MR. MARKS: On page 301 of the

2 transcript.
MR. SCIBILIA: Thank you, Ben.

THE WITNESS: 301. I see that, yes.

5 BY MR. SCIBILIA:

6 Q. Okay. And your answerwas: I mean I

7 don't want to overly speak to their mind, but that
8 seemedto be a determining factor.

And then Judge Strickler asked: Yeah, I

10 don't want you to speak to their mind. I want to

11 mine is really rough, but I think he askedyou to
12 tell you what you actually heard from DiMA. And you

13 said, the answer: Oh, I want to suspecthe told you

14 -- my testimony is rough here -- I want to suspect

15 -- what you heard, what they said or what was told
16 to you by someonefrom DiMA as to how -- what they

17 said in. the negotiations. And you said: Yeah, the

18 answer is yes.
19 Do you see that?
20 A. Um-hum.

21 Q. Okay. And which Copyright Owner

22 representatives,if any, said to you the Copyright

23 Owners will accedeto an all-in rate where you carve

24 out public performancerate if the Serviceswould

25 concedethat a mechanicalrate does apply to
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1 interactive streaming?

A. I did not speak to the Copyright Owners

3 on that point.
Q. Okay. So you don't know whether any of

5 them actually said that?
6 A. Not that I can independentlyverify.
7 Q. Okay. Now, later in your testimony

8 page 296, line 22. Do you see that? There's a

9 question from Mr. Marks that says: Mr. Parness,did

10 you expect at tbe time of the PbonorecordsI

11 settlementthat music serviceswould pay under the

12 percentageof revenueprong or under the minima or

13 floor fees that were negotiatedas part of tbe

14 settlement? Do you see that?
15 A. I -- I recall the question, but I don'

16 see it in mine.

17 MR. MARKS: It's going to be page 302 in
18 the final transcript that's in front of tbe witness.
19

20

JUDGE BARNETT: Thank you, Mr. Marks.

MR. SCIBILIA: Thank you, Mr. Marks.

21 BY MR. SCIBILIA:

22 Q. And do you see that?
A. Yeah, let me just reread it, please.
Q- Sure.

25 Yes.
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Q. Okay. And. you. testified: We expectedto

2 pay based.upon the percentageof revenueprong. Do

3 you see that?
4 A. Yes.

5 Q. Okay. And let me -- before I go to the

6 next question.there, RealNetworksoperatedthe

7 Rhapsodymusic service, right?
A. That is correct.

9 Q. Okay. And you testified that Rhapsody

10 was subsequentlyspun off as a separateentity from

11 RealNetworksand you continuedto work at Rhapsody,

12 right?
A. That is correct.
Q. Okay. So the next question. in sequence

15 is Mr. Marks askedyou: Why, why is that? And you

16 said: Again, we did extensivemodeling and analysis
17 that included all of the various financial inputs
18 and metrics that are a part of that calculation,
19 public performancecosts, label costs, users, and we

20 believedboth retroactively, as well as going

21 forward, we expectedto pay on. a percentageof

22 revenueprong. Do you see that'?

23 A. Yes.

24 Q. And when you said "we did extensive
25 modeling," who were you referring to there?
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A. I was referring to -- we'e talking about

2 PhonorecordsII at this point'?

Q. Yes.

A. Yeah, I'm referring to myself, Rhapsody,

5 colleaguesthat I worked with in. business, legal,
6 and particularly financial functions, as well as

7 feedbackreceived. from other members in. the DiMA

8 working group.

9 Q. Okay. So theseanalyseswere analyses

10 preparedby -- by DiMA or prepared-- this modeling,

11 I mean., modeling and the analysis, were these
12 preparedby DiMA or were they preparedby Rhapsody?

13 A. They were preparedby employeesof

14 Rhapsody, including myself.

15 Q. Okay. And none of those analysishave

16 been produced in. this proceeding, right, to your

17 knowledge?

18 A. Not to my knowledge.

19 Q. Okay. And it's true, is it not, that
20 Rhapsodywas at one point a participant in this
21 proceeding, right?
22 A. Rhapsodywas a -- you'e talking about in
23 PhonorecordsIII, this current one?

25

Q. This current Phonorecordsproceeding?

A. My understandingis they were initially a
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1 participant.
Q. Okay. And they subsequentlywithdrew

3 from this proceeding, right?
A. That's my understanding.

5 Q. Okay. Is it your understandingthat DiMA

6 was a participant in this proceeding?

7 A. Yes.

8 Q. And DiMA subsequentlywithdrew as well

9 as well?

10 A. That's my understanding.
11 Q. Okay. And then further down on that page

12 Mr. Marks askedyou: Were you involved in the
13 negotiationsthat led to the settlementof the

14 PhonorecordsII proceeding. Do you see that?
15

16

17

18

A. Yes, I see that.
Q. Okay. And you said yes?

A. Yes, I did.

Q. And then he askedyou in what capacity.
19 And you said: Again, I worked with internally my

20 colleaguesat Rhapsodyto inform our viewpoints on

21 what would be appropriatefor the various rates and

22 terms in PhonorecordsII. I was also involved

23 directly with DiMA including the work groups that
24 worked specifically on PhonorecordsII. We were

25 jointly representedin those negotiations,and I was
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1 involved with the selectionand retentionof counsel

2 as well. Right? Do you see that?
A. I do.

Q. And, again, what did you mean there by "I

5 worked internally"?

6 A. Meaning I worked with my colleaguesat
7 Rhapsodyon matterspertaining to PbonorecordsII,
8 as well as with members of and employeesof Did%,

9 our outside counsel, and with other member companies

10 of DiMA at the time.

Q. Okay. And you weren't testifying there
12 that you had direct involvement in negotiating
13 PhonorecordsII settlement, right?

15

16

A. Not in that particular statement

Q. Okay.

A. -- but as I mentioned, I did have direct
17 content -- contact on a couple of occasionswith

18 the Copyright Owners.

19 Q. Okay. And then further down in the

20 transcript on. that page or tbe next page, Judge

21 Strickler askedyou: If I may interrupt, when you

22 say tbe Copyright Owners did ask for higher rates,
23 did they genericallysay we want the rates to be

24 higher or did they proposespecific higher rates?
25 Do you see that?
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A. I do, yes.
2 Q. And then you testified: There was

3 general, you know, dialogue, you know, we openedup

4 by a kind of talking generallyabout tbe approach

5 and it was mentionedthat they did want to see

6 higher percentageof revenuespecifically for -- I

7 don't recall them turning a formal offer on that,
8 but I was aware of one conversationthat I was in

9 tbe room for in personwhen the Copyright Owners

10 were saying that they were going to be seeking

11 higher rates for Subpart B services.
12 Do you see that?

A. I do, yes.

Q. And wbo was involved in that general
15 dialogue for tbe Copyright Owners?

16 A. I'm specifically referring to an

17 in-person -- in-person,meeting that took place. I

18 recall myself being there. I recall the executive

19 director of DiMA at the time being presentfor that
20 meeting. And I recall David Israelite from NMPA

21 being present.
22 Q. And that's the same meeting you were

23 referring to earlier this morning?

25

A. I'm sorry.
Q. That's the same meeting you were
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1 referring to earlier this morning?

A. Yes, it is.
JUDGE STRICKLER: Who was the executive

4 director that of DiMA that you referred to; was that
5 Mr. Knife?

THE WITNESS: That was Mr. Lee Knife.

JUDGE STRICKLER: Thank you.

8 BY MR. SCIBILIA:

9 Q. Now, in your written direct testimony,

10 you assertthat in the PhonorecordsI and II
11 settlements,the Copyright Owners agreedto an

12 all-in rate structure. Correct?

A. Yes.

14 Q. Arid it's true, is it not, that the
15 regulationsdo not provide for an all-in rate, isn'
16 it?

A. There -- the headline -- there are

18 multiple componentsof the regs that provide for the

19 deductionof public performanceroyalties from the

20 calculation. There is a mechanical-onlyminima in
21 Subpart B.

22 Q. Okay. And a Service can't obtain both

23 mechanicaland performancerights by availing itself
24 of the statutory license, right?
25 A. That is correct.
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Q. Okay. And while the statuteallows a

2 Service to take a deduction for any performance

3 royalty that'spaid -- that it has paid pursuantto

4 a separatelicense, it doesn'tset a rate for those

5 performanceroyalties, right?
6 A. It doesn'tset the rate for public
7 performance.

8 Q. Okay. And it's true, is it not, that if
9 the -- if the mechanical-onlyfloor you just

10 referencedto were to kick in, the effective rate
11 for both performanceand mechanicalrights could be

12 greaterthan 10.5 percent, right?
13 A. That's true, if the mechanicaland minima

14 kicks in, it could be a higher imputed rate.
15 Q. Okay. In paragraph21 -- oh, sorry,
16 strike that.

Does Pandora'srate proposalmodify the
18 rates in Subpart 8 or C in any way?

19 A. Mere you asking me to refer to a

20 specific
21 Q. I'm sorry. I just -- I'm just talking
22 now about Pandora'srate proposal.
23 A. Okay. I'm sorry. Could you repeat the
24 question, please'
25 Q. Sure. Does Pandora'srate proposal in
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1 this casemodify the rates in Subpart B or C in any

2 way?

A. Yes.

Q. Okay. In what way?

A. Ne are asking for an elimination of the

6 mechanical-onlyminima in Subpart B.

7 Q. Okay. Arid now you also state in the

8 final sentenceof your written direct testimony

9 that: The music serviceswould not have agreedto
10 extend the floor fee provisions in Subpart B in the

11 2012 settlementif we had thought that Services

12 charging subscribers$ 9.99 per month might pay an

13 effective percentagerevenue -- percentageof

14 revenuehigher than 10.5 percent. Correct?

15 A. I see that, yes.
16 Q. Okay. But you admit in. paragraph8 of

17 your statementthat the Copyright Owners were

18 concernedthat structuring a rate solely as a

19 percentageof revenuecould lead to a sharp decline
20 in royalty payments in the event of lower retail
21 pricing by the Services, right?
22

23

A. That was a concern.expressed.

Q. Okay.

24

25

JUDGE BARNETT: Mr. Marks?

MR. MARKS: I just want to object that
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1 he's -- one statementis talking about 2012

2 agreement,and the -- the first sentencetalks about

3 the I?honorecordsI settlementfrom four years

4 before.
JUDGE BARNETT: Thank you. Could we

6 clarify?
MR. SCIBILIA: Okay.

JUDGE BARNETT: Thank you.

9 BY MR. SCIBILIA:

10 Q. Okay. So referring back to the last
11 sentenceof paragraph21 of your testimonywhere you

12 said, the music serviceswould not have agreedto
13 extend the floor fee provisions in Subpart B in the

14 2012 settlementif we had thought the Services

15 charging subscribers9.99 per month might pay an

16 effective percentageof revenuehigher than

17 10.5 percent. Do you see that?
18 A. I see that.
19 Q. Okay. And are you aware of whether the

20 Copyright Owners were concernedin. 2012 that the

21 rate -- that structuring the rate solely as a

22 percentageof revenuecould lead to a sharp decline

23 in royalty payments in the event of lower retail
24 pricing by Services?

25 A. It was still a general concern, I would
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1 say.

Q. Okay. Arid are you aware of whether it
3 was a generalconcern in 2012 that the Copyright

4 Owners wanted the mechanical-onlyfloor fee

5 provision to ensurethat mechanicalroyalties could

6 not fall below the 50 cent per subscriberper month

7 after deductingperformanceroyalties?
8 A. Can you repeat the question?

9 Q. Sure. In paragraph9 of your statement,
10 you say that in negotiations, the Copyright Owners

11 also asked the music serviceparticipantsto accept

12 the floor fee for mechanicalrights royalties below

13 which paymentscould not fall after deducting

14 performancerights payments. Do you see that?
A. I do, yes.
Q. And you'e referring to 2008, right?

JUDGE STRICKLER: Which paragraphwas

18 that?
MR. SCIBILIA: Paragraph9, the first

20 sentence.
21 THE WITNESS: Right, and that's specific
22 to the PhonorecordsI proceeding.

23 BY MR. SCIBILIA:

24 Q. PhonorecordsI, right. Are you aware of

25 whether there was any change in the position of the
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1 Copyright Owners between2008 and 2012 with respect
2 to their desire to have a floor fee below which

3 paymentscould not fall after deductingperformance

4 rights payments?

A. I'm not aware if their position changed

6 or not.
7 Q. Okay. Do you know who negotiatedthe
8 2012 settlementon behalf of the music service
9 participants?

10 A. Yes, I do.

11 Q. Who were they?

12 A. Primarily Bobby Rosenbloum,our outside
13 counsel, with Lee Knife, the executivedirector of

14 DiMA at the time. I believe that Greg Barnes, the
15 general counsel of DiMA at the time, was also
16 involved and various -- so you'e asking directly
17 with the Copyright Owners?

18 Q. Yes.

19 A. It was primarily them. Primarily that
20 Bobby Rosenbloumat GreenbergTraurig and other
21 associatesof his.
22 Q. Okay.

23 A. Of course, jointly representingDiMA and

24 the member companies.

25 Q. Okay. Just going back for a second,
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1 becauseI -- I forgot to ask a question, paragraph

2 9. When you said in negotiationsthe Copyright

3 Owners also asked the music serviceparticipantsto

4 accepta floor fee below which paymentscould not

5 fall after deductinggo the performancerights
6 payments,you were not personally involved in those

7 conversations,right?
8 A. Directly with the Copyright Owners?

9 Q. Yes.

10 A. I was not.
11 Q. Okay. So in paragraph9 of your

12 statement,you also say that the floor fee for
13 interactive streamingwas set low enough, however,

14 that it was viewed by the music serviceparticipants
15 as extremelyunlikely to be triggeredand considered

16 by us to be a negotiatingconcessionwithout

17 economic impact.

18

19

20

21

22

Do you see that?
A. I see that statement.

Q. Okay. Which music servicessaid that?
A. RealNetworks,MusicNet, and Napster.

JUDGE STRICKLER: What -- the question
23 was which music servicessaid that? And that
24 question is a little bit vague. Which music

25 servicessaid that to whom? Said it to you? Said
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1 it to the Copyright Owners?

THE WITNESS: Specifically to one another

3 in the context of our DiMA-led working group.

JUDGE STRICKLER: Are you aware if any of

5 thosemusic servicesrepresentativesmade such a

6 statementto the Copyright Owners themselvesin
7 negotiations?

THE WITNESS: I wouldn't know the answer.

JUDGE STRICKLER: Thank you.

10 BY MR. SCIBILIA:

Q. Now -- now, you include in your written
12 direct testimony a sectionentitled Changing

13 Landscapeof Music PerformanceRights, correct?

15

A. Yes, I do.

Q. And you -- yesterdayMr. Marks showedyou

16 a documentwhich was admitted into evidenceas 876.

17 And it was the Departmentof Justice'sstatementon

18 the closing of the Antitrust Division's review of

19 the ASCAP and BMI consentdecrees. Do you recall
20 that?

A. I do, yes.
22 Q. Okay. And -- and you'e familiar with

23 that document? You read it?

25

A. I have, yes.

Q. Okay. Now, you state in paragraph17 of
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1 your statement,that one of the ways in which the

2 landscapeof music performancerights has changedis
3 that certainmusic publisherspartially withdrew

4 their digital performancerights from ASCAP and BMI

5 between2011 and 2013, right?
6 A. Yes, I see that.
7 Q. And it was in 2011, correct, that BMI

8 partially withdrew its rights?
9 A. Right, that'swhen they startedto

10 attempt to withdraw.

11 Q. Okay. And it was in 2011 when ASCAP and

12 BMI, as you statehere, modified their practicesto
13 allow for such partial withdrawal, right?
14 A. Yes, that's when they attemptedto modify

15 their practices.
16 Q. Correct. And so the digital services
17 were aware of the possibility of partial withdrawals

18 at the time of the 2012 settlement,right?
19 A. It was an emerging issue.
20 Q. Okay. And you admit in your testimony
21 that both ASCAP and BMI -- both the ASCAP and BMI

22 rate courts concludedthat the publisherscould not

23 withdraw partially their rights from the PROs to
24 license the digital services?
25 A. Where in my statementare you referring
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1 to?

Q. Sure. In 17 you say, they -- they, in

3 the -- in the last -- secondto last sentence,they

4 were ultimately determinedto be inconsistentwith

5 ASCAP and BMI's consentdecrees,although of course

6 music publishersare free to withdraw entirely from

7 the PROs. Do you see that?
A. I do.

9 Q. And the »theyn you~re referring to there
10 were the partial withdrawals, right?
11 A. Yes, that's correct.
12 Q. Okay. And those rulings by the ASCAP and

13 BMI rate courts were upheld on appealby the Second

14 Circuit, right?
15 A. They were, yes, it's my understanding.
16 Q. Okay. And are you aware that -- you are

17 aware becauseyou put a document into evidence.

18 You'e aware that the Departmentof Justice
19 conducteda review of the consentdecreesand was

20 consideringwhether to permit partial withdrawals,

21 right?
A. I am aware of that.
Q. Okay. And that the -- the Departmentof

24 Justice, after extensiveinvestigationthat took

25 over a year, refusedto modify the consentdecrees
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1 to permit partial withdrawals?

A. I'm aware of the conclusion, yes.
JUDGE STRICKLER: When you say -- when

4 you say -- are you making referenceto the document

5 that you just pointed out?

MR. SCIBILIA: Correct. That's the

7 the closing statementof the Departmentof Justice
8 on the issue of -- of fractional licensing.

JUDGE STRICKLER: That's why I asked

10 becauseyou -- you said fractional licensing. Maybe

11 I ' wrong

12

13

MR. SCIBILIA: Sure. No, no.

JUDGE STRICKLER: I haven't read it for a

14 couple of days, but I thought that was only on

15 fractional licensing, not partial withdrawal.

16 MR. SCIBILIA: It's a good question, Your

17 Honor. And in -- on page 4 in the secondparagraph,
18 we can refer that -- refer Mr. Parnessto that.

THE WITNESS: This is to document 876?

20 BY MR. SCIBILIA:

21 Q. Document 876.

22 A. You said page 4.

23 Q. And in the -- the secondparagraphthat
24 begins with "the division," it says, "the Division

25 has also decidedthat it will not at this time
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1 support other proposeddecreemodifications."
Do you see that?

A. I do see that.
Q. And it says, "The most significant of the

5 proposedmodifications was a proposal supportedby

6 ASCAP, BMI, and music publishersto allow music

7 publishersto partially withdraw from ASCAP and BMI,

8 therebyprohibiting the PROs from licensing the

9 withdrawing publishers'usicto digital services
10 such as Spotify or Pandora." Do you see that?
11 A. I see that.
12 Q. Okay. So you'e aware that, absentany

13 reconsiderationby the Departmentof Justiceor the
14 SecondCircuit Court of Appeals, that the publishers
15 are not permitted to partially withdraw their rates
16 from the PROs, right?
17 A. Right. I know there'sone litigation
18 in -- probably not the BMI one, but I'm aware of

19 that, yes.
20 Q. Okay. And you have no reasonto believe
21 or basis to believe that the Departmentof Justice
22 or the SecondCircuit Court of Appeals is taking any

23 action to reversetheir decisions, correct'?

24 A. I'm aware of a pending litigation between

25 BMI and the Departmentof Justice.
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